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MEMORANDUM DECISION ON MOTION TO EXCLUDE EXPERT WITNESS AND

RECOMMENDED DECISION ON MOTIONS FOR SUMMARY JUDGMENT

The plantiffs in this removed action arisng under 42 U.S.C. § 1983 move to exclude the
defendants expert witness, David Dusenbury. Defendants Christopher Wainwright, Matthew Baker,
James Miclon, James Davis, Lloyd Herrick and Oxford County (“Oxford County defendants’) seek
judgment on the pleadings or summary judgment on dl cdlaims assarted againg them. Defendant Timothy
Turner moves to dismiss, or, in the aternative, for summary judgment. | deny the motion to exclude and
recommend that the court grant Turner’ smotion to dismiss, grant the motion for judgment on the pleadings
in part and grant the defendants’ motions for summary judgment on those clamsthat | do not recommend
be dismissed or asto which | do not recommend judgment on the pleadings.

|. Motion to Exclude
The plaintiffs contend that any testimony to be offered by the defendantsthrough their designated

expert witness, David Dusenbury, should be excluded as a sanction for the defendants’ failure to provide



the plaintiffs with a sgned report from Dusenbury in accordance with Fed. R. Civ. P. 26(8)(2)(B).
Pantiffs Motion to Exclude Defendants Expert Witness, etc. (“Motionto Exclude’) (Docket No. 57) at
1-2. That rule provides, in relevant part:

(2) Disclosure of Expert Testimony

(A) [A] party shdl disclose to other parties the identity of any person who
may be used at trid to present evidence under Rules 702, 703, or 705 of the
Federal Rules of Evidence.

(B) Except as otherwise stipulated or directed by the court, this disclosure
shall, with respect to awitnesswho isretained or specialy employed to provide
expert testimony inthe case.. . . be accompanied by awritten report prepared
and signed by the witness. The report shal contain a complete satement of all
opinions to be expressed and the basis and reasons therefor; the date or other
information considered by the witnessin forming the opinions; any exhibitsto be
used as asummary of or support for the opinions, the qudifications of the
witness, including a list of dl publications authored by the witness within the
preceding ten years, the compensation to be paid for the study and testimony;
and aligting of any other casesin which the witness has testified as an expert a
trid or by deposition within the preceding four years.

Fed. R. Civ. P. 16(a)(2)(A)-(B).
This court’ s standard scheduling order, like the scheduling ordersin this case, specificdly directs,
with respect to the disclosure of an expert witness' s opinions to be expressed,” asfollows
If the expert isretained or specialy employed to provide expert testimony in
the case. . . the disclosure shall dso include the other categories of information

specifiedin Fed. R. Civ. P. 26(a)(2)(B). All required information may, but need
not, be provided in the form of a written report prepared and signed by the

expert.
Scheduling Order, etc. (Docket No. 10) at 2; Report of Conference of Counsel and Revised Scheduling
Order (Docket No. 27) at 2. Accordingly, thefact that areport written and sgned by Dusenbury was not
provided to the plaintiffsin this case provides no basis for sanctions by this court, let done the draconian

sanction sought by the plaintiffs.



The plaintiffs also gpparently contend that the disclosures concerning Dusenbury provided by the
plantiffswereinadequate. Memorandum of Law in Support of Plaintiffs Motion to Exclude, etc. (attached
to Motion to Exclude) at [2]." They assart, in conclusory fashion, that “ [f|he one-page, unsigned statement
of the summary of the expert’s anticipated opinions did not satisfy their obligation to provide an expert
report Sgned by the expert detalling the opinions. . . . [T]he statement consists of conclusory paragraphs
and isdesignedly incomplete.]” 1d.

To the extent that thisargument may reasonably be construed as an attack on the sufficiency of the
defendants’ designation of Dusenbury thet isdistinct from the argument that asigned report from Dusenbury
was required, it aso fals. The designation, a four-page document acopy of whichis Attachment A to the
Moation to Exclude, includes two full pages of single-spaced type concerning the opinionsto be expressed
by Dusenbury and the bases and reasonsfor those opinions. Thedesignationissufficient under thetermsof
the scheduling order. If, asthe plaintiffs fear, Dusenbury “atempt[d] . . . to supplement [his] opinionsat a
later date by the mechanism of gtating that [he] had other opinions but you did not ask [at deposition],”
Memorandum at [2], that matter may be dealt with at the time it occurs. | note that Fed. R. Civ. P. 26(€e)
providesfor supplementation of expert witnessdisclosures. If the defendants attempt to offer at trid opinion
testimony from Dusenbury that isnot within the scope of theinitid disclosure or any supplements properly
made within the terms of Rule 26, the plaintiffs may object at that time and thetrid judge will exclude such
testimony as appropriate. At thistime, the plaintiffs have not offered any reason to exclude Dusenbury’s
testimony in its entirety or even in any particular repect.

The motion to exclude is denied.

! Counsel for the plaintiffsis reminded that this court’s Local Rule 7(€) requiresthe pages of all memoranda of law to be
(continued on next page)



[I. Motion to Dismiss
A. Applicable Legal Standard

Defendant Turner does not identify te bads for his motion to dismiss or even which of the
arguments in his memorandum of law is directed toward his motion to dismiss and which are to be
consdered in connection with hismotion for summary judgment. | will addressthose argumentstraditiondly
made in connection with amotion to dismiss under the rubric of Fed. R. Civ. P. 12(b)(6), which, asbest |
can determine, ismost likely to provide the basisfor Turner’smotion. The plantiffsassumethat thisisthe
ruleinvoked. Plantiffs Objection, etc. (Docket No. 113) at[2]. “[I]nruling onamotion to dismiss[under
Rule 12(b)(6)], a court must accept as true dl the factud alegations in the complaint and congtrue dl
reasonableinferencesin favor of theplaintiff[].” Alternative Energy, Inc. v. &. Paul Fire& Marinelns.
Co., 267 F.3d 30, 33 (1t Cir. 2001). The defendants are entitled to dismissal for falureto stateaclaim
only if “it gppearsto a certainty that the plaintiff would be unable to recover under any st of facts” Sate
S. Bank & Trust Co. v. Denman Tire Corp., 240 F.3d 83, 87 (1st Cir. 2001); seealso Wall v. Dion,
257 F. Supp.2d 316, 318 (D. Me. 2003).

Although thewords“Motion to Dismiss’ gppear inthetitleand theword “dismissa” gppearsinthe
heading of two subsections of their response, Plantiff’s [s¢] Consolidated Memorandum of Law in
Opposition to Defendant’ s[s¢] Motionsfor Summary Judgment, Judgment on the Pleadingsand Mationto
Digmiss (“Faintiffs Oppogtion”) (attached to Docket No. 113) at 1, 39, 40, the plantiffs appear to
respond only to the motions for summary judgment, id. at 3-5, 31, 39-44.

B. Factual Background

numbered at the bottom.



The complaint, read indulgently asrequired with respect to amotion to dismiss, indudesdamsthat
Turner, aMaine state trooper, “forc[ed the plaintiffs] out of the house [inwhich plaintiff Arlene Bedard and
her son, Daniel W. Bennett, 11, lived] without authority,” Complaint (Attachment 3 to Notice of Remova
(Docket No. 1)) 11 2(8), 3(c), 13, 23; “violated plaintiffs rights to be free from improper search and
seizure without a warrant,” id.  23a; trespassed, id. § 23b; “violated the plaintiff’s [s¢] right to due
process” id. T 23[2];? conspired with the other defendants “to violate the Fourth and Fourteenth
Amendments o the Congdtitution, to trespass on the plaintiffs property, to cover up wrong doing, to
intentionaly create adangerous condition which infact caused harm, to take property without compensation
or without due process,” id. §27[i]; shot and killed Daniel W. Bennett, |1, “whether actingindividudly or in
concert,” id. 145; did not permit adequate medica careto be provided to Danid W. Bennett, I1,id. §/40;
engaged in “illegd quartering,” id. 46; caused the plaintiffs “to suffer extreme emotiond distress,” id.
46b; harassed the plaintiffs “by cdling from the Oxford County Sheriff’s Office repeatedly and without
cause to plantiff' s home at early morning times and then not engaging in conversation but repestedly and
continuoudy remaning slenttointimidate,” id. §46¢[2]; and violated the Maine Civil RightsAct, id. 1148
50.

C. Discussion

Turner sees attemptsto dlege clams under Maine swrongful deeth satute, 18-A M.R.SA. § 2-
804, and the Maine Tort Clams Act, 14 M.R.SAA. § 8101 et seq., in cartain factud dlegaionsin the
plantiffs complaint and then presents reasons why the complaint fails to state clams under these atutes.

Defendant Turner’ sMotion to Dismissand for Summary Judgment (“ Turner Maotion”) (Docket No. 55) at

% The complaint contains two paragraphs numbered 23, two each numbered 23a-b, two numbered 45, two numbered 46,
(continued on next page)



5-6. However, the complaint itsaf purports to assert date-law dams only under the Maine Civil Rights
Act, Complaint 11 6, 49-50, Main€e's counterpart to 42 U.S.C. § 1983, and this court will not read the
complaint to invoke other, unspecified Maine Satutes. Theonly other portionsof Turner’ smotion that may
reasonably be congtrued to present argumentsfor dismissd rather than for summary judgment contend that
the plaintiffs seek certain damagesthat are not available under either section 1983 or the Maine Civil Rights
Act, Turner Motion at 5, that an alegation of aconspiracy to cover up wrongdoing does not Sateaclam,
id. at 7, thet plaintiff Hart lacks standing to assert any of the daims she bringsid. a 7-8, 10; and that the
complaint failsto sate aclaim for denid of substantive due process, id. at 18-19.

With one exception, the plaintiffs failure to respond” to any of these arguments means that the
motion to dismiss on these specific grounds may be granted for that reason aone. Andrewsv. American
Red CrossBlood Servs, 251 F.Supp.2d 976, 979 (D. Me. 2003). Noreasontothe contrary having been
suggested by the plaintiffs, the following dams againg Turner should be dismissed: clams of Arlene
Bedard, Isabel Bedard and Laurie Hart for damages arisng from extreme emotiond distress, loss of care,
comfort and companionship, and severe emotiond shock, pain and suffering (Complaint §Y146b, 46¢, 47 &
47[2]); any clam of aconspiracy to cover up wrongdoing (Complaint §/ 27i); and clamsasserted by Laurie

Hart.

two numbered 46¢ and two numbered 47. | have designated the second incarnation in each case with the number 2 in
brackets.

% The plaintiffs appear to concede this point, at least in part, when they assert in their opposition that only “[p]laintiffs
Arlene Bedard and Isabelle [sic] Bedard and the Estate have pressed a claim for search and seizurefor being forced out of
their home.” Plaintiffs' Opposition at 9.

* Even if the mention of dismissal in three headings in the plaintiffs 44-page memorandum of law could reasonably be
deemed aresponse to the motion to dismiss, issues adverted to in a perfunctory manner, unaccompanied by some effort
at developed argumentation, are deemed waived. Inre Compact Disc Minimum Advertised Price Antitrust Litig., 456
F.Supp.2d 131, 152-53 (D. Me. 2006).



Theexceptionistheclam for denid of substantive due process, which the plaintiffsdo addressina
manner which might be construed to encompass the motion to dismiss. Plaintiffs Opposition a 24-31.
Turner contends that “[t]hisis an excessive force case and the actions of Turner are to be andyzed under
the Fourth Amendment’ s objective reasonableness rubric rather than asubstantive due process, ‘ shocks
the conscience’ standard.” Turner Motion a 18. The plaintiffs do not respond directly to this argument,
asserting only that they have dleged the e ements of asubgtantive due processclam. Plaintiffs Oppostion
a 25-30. Turner’s podgtion is correct when the complaint at issue presents “a straightforward Fourth
Amendment excessveforceclam.” Torres-Riverav. O’ Nelll-Cancel, 406 F.3d 43, 51 (1st Cir. 2005),
but that isnot the only possibleinterpretation of the dlegationsin the complaint at issue here. Thecomplaint
aleges a gate-created danger that led to harmto the plantiffs; such adam may implicate subgstantive due
process. Velez-Diazv. Vega-Irizarry, 421 F.3d 71, 80-81 (1<t Cir. 2005). Theproblemfor the plaintiffs,
however, isthat such aclam aso requires that the harm aleged have been caused by athird party, id. at
81, and here the complaint aleges that the harm was caused by the state-actor defendants themselves.
Accordingly, Turner is entitled to dismissal of any substantive due process clams asserted againg him.

[11. Motion for Judgment on the Pleadings
A. Applicable Legal Standard

The Oxford County defendants movefor judgment on the pleadings on the plaintiffs damsfor due
processviolations, equa protection violations, illegd quartering, taking without just compensation and Sate-
law violaions. Amended Motion of Defendants Christopher Wainwright, Matthew Baker, etc. (* County
Motion”) (Docket No. 67) at 7. ThismotioninvokesFed. R. Civ. P. 12(c). Id. at 6. A motionunder Rule
12(c) generdly istreated in the same manner as a Rule 12(b)(6) motion to dismiss. Mank v. Green, 350

F.Supp.2d 154, 157 (D. Me. 2004). Inreviewing amotion under Rule 12(c), the court must accept astrue



al of the nonmoving party’ swell-pleaded factud avermentsand draw dl reasonableinferencesin itsfavor.
Feliciano v. Rhode Island, 160 F.3d 780, 788 (1st Cir. 1998). Judgment on the pleadings may be
entered if the non-moving party can prove no set of factsin support of itsclam that would entitleit torelief.
Id.
B. Factual Background

The complaint dleges that Wainwright forced the plaintiffs out of the house where Arlene Bedard
and Dan Bennett resided “ without authority,” Complaint 1 23; requisitioned the house“with out [Sic| alegd
document and with [9c] compensation,” id.; trespassed, id. 1123b; “ escdate] d] the encounter with Daniel
Bennett, creating a danger where none had existed or increasing the danger if any did exist,” id. 1 23[2],
and shat and killed “the plaintiff,” id. 45[2]. It dlegesthat Miclon, Davis, Herrick and the county falled to
train or educate Wainwright properly, thereby violating “the plaintiff’ sright to due process,” and subjecting
“amember of the recognized class of mentaly ill” to digoarate trestment, depriving Danid Bennett of equd
protection and due process, id. 11 23[2], 23e; and provided dangerousingrumentaitiesto Wanwright and
Baker, while knowing of “his’ propengity to escalate force, id. 91 23b[ 2]-23c. It dlegesthat Baker failed
to control Wainwright and “further escaated the confrontation,” id. 4] 27, and shot and killed “the plaintiff,”
id. 71 45[2]. It dlegesthat the county defendants “had a specid rlaionship with the plaintiffs.. . . which
required aduty of careand aproscribed [sic] course of conduct,” id. §124a; unlawfully seized “the plaintiffs
household,” searched their property and trespassed, id. § 27g; conspired to violate the plantiffs rights
under the Fourth and Fourteenth Amendmentsto the United States Congtitution, to cover up wrongdoing
and to take property without compensation and due process, id. ] 27i; did not permit adequate medica
care to be provided to Daniel Bennett, id. 1 40; and harassed the plaintiffs “through the use of Oxford

County insrumentditiesto terrorize plaintiffsby calling from the Oxford County Sheriff’ s Office repesatedly



and without causeto plaintiff’ s[sc] homeat early morning times and then not engaging in conversation but
repeatedly and continuoudy remaining slent to intimidate” id. 1 46¢[2].

Again, the plaintiffs do not respond directly to themotion for judgment on the pleadings, referring to
it only in the title of their reqponse. Plaintiffs Oppostion at 1.

C. Discussion

The county defendantsfirst argue that any substantive due processclamsin thiscase areforeclosed
by the halding in Graham v. Connor, 490 U.S. 386, 395 (1989), to the effect that al claims of use of
excessve force by law enforcement officers may be anayzed only under the Fourth Amendment. County
Motion a 7. For the reasons discussed above, | concludethat the complaint alegesfedera conditutiond
violations other than the use of excessveforce but that the clam identified by the plaintiffsinthisregard—a
state- created danger, Plaintiffs Opposition at 24-30 — requiresthat athird person causethe harm dleged,
not the state actors who are alleged to have created the danger or to have a specia relationship with the
plantiffs. The complaint makesno such dlegations. Accordingly, the motion should be granted asto any
substantive due process claims.

The county defendants next contend that no procedura due process claim may be pressed against
them under the circumstances of this case because an adequate state remedy exists. County Motion at 7-8.
They identify thisremedy asadamfor theintentiond infliction of emotiond distress id., dthoughthet isnot
dleged as a separate clam in the complaint. The plaintiffs do not respond to this argument & dl, and the
motion for judgment on the pleadings may therefore be granted as to any procedura due processclams.
NEPSK, Inc. v. Town of Houlton, 283 F.3d 1, 5-6 (1st Cir. 2002).

Thethird daim addressed by the county defendantsisthat for violation of theequd protection rights

of the decedent. County Motion at 8. They assert that “nowhere does Plaintiffs Complaint alege, either



expressly or implicitly, that Bennett was treated differently from others who were amilarly Stuated, that
therewas no rationa bassfor any disparate trestment, or that the motivation for such disparate treatment
was malice or bad faith intent to injure.” 1d.° The plaintiffsrespond that “ Dan was amember of aclass of
mentally ill persons and was a member of the AMHI class for consent decree purposes” Haintiffs
Opposition a 31. The complaint cannot be reasonably construed to allege the latter factua assertion. [t
does dlege that Miclon, Davis, Herrick and the county exhibited intentiond or reckless indifferenceto the
rights of “Plantiff’s’ resulting in “disparate treatment . . . to [Sc] a member of the recognized class of
mentaly ill” and failed “to treet the plaintiff Danidl [sc] equaly to therest of the citizens of Oxford County”
thus depriving Bennett of “the equa protection of the laws” Complant § 23e. Thisisthe only specific
dlegationinthe complant concerning equa protection. Seeid. 145[2]. The complaint dso dlegesthat the
actions of Wainwright and Baker (but not Miclon, Davis, Herrick or the county) “were conducted with
mdlice . . . and were taken in bad fath” id. ] 38, but that dlegation cannot be read to alege an equd
protection violation againg those two defendants, and they are entitled to judgment & to any equd
protection clams againg them

The complaint does not expresdy dlege that “the rest of the citizens of Oxford County” were
Stuated smilarly to Danid Bennett for purposes of the equd protection clam, but that dlegation may
reasonably be inferred. The alegation of alack of arationd bassfor the dleged intentiona or reckless
conduct may aso beinferred. Thedefendantsdo not arguethat “therest of the citizens of Oxford County”
arenot or cannot be smilarly stuated to Danidl Bennett for purposes of thisclaim or that Bennett could not

be a member of a suspect classfication. Inasmuch as the plaintiffs opposition must be read extremely

® The county defendants’ earlier assertion that aplaintiff must plead that the disparate treatment was based on malicious
(continued on next page)
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indulgently in order to conclude that it responds to the defendants argument on this point, | believe that it
may besoread. Miclon, Davis, Herrick and the county are not entitled to judgment on the pleadingson the
equa protection clam.

The county defendants next attack the complaint’s* quartering” clam. County Motion at 8-9. The
plantiffs oppogtion confirmsthat thisisaclam under the Third Amendment. Plaintiffs Oppaosition at 41-
42. The dlegdions in the complaint concerning this clam are less then illuminating. Complaint a 3
(“plaintiffsalege they were subject to forced quartering”) & 1123f (“[t]he pattern and practice of the use of
arrest as a coercive technique in the mentd []heslth setting . . . was the driving force of the congtitutiona
deprivations of . . . quartering”) & 46[2] (“plantiff has been damaged by the violaion of ther [Sc] right
agang . . . illegd quartering”). The Third Amendment provides, initsentirety: “No Soldier shdl, intime of
peace be quartered in any house, without the consent of the Owner, nor in time of war, but in amanner to
be prescribed by law.” U.S. Congt. Amend. I1I. Theplaintiffs position appearsto be another of the“far-
fetched, metaphorica applications’ of thisamendment that have been* summearily rejected” asnoted by the
Second Circuit. Engblomv. Carey, 677 F.2d 957,959 n.1 (2d Cir. 1982). Thereisnosenseinwhicha
single statetrooper and severa deputy sheriffscan be conddered “ soldiers’ withinthe meaning of that word
asitisused in the amendment nor in which the use of ahouse presumably owned by one of the plaintiffsfor
aperiod of fewer than 24 hours could be construed as “quartering” within the scope of the amendment.
The county defendants are entitled to judgment on the pleadings as to any clam asserted under the Third

Amendment.

or bad faith intent to injure as well as the lack of arational basis for the disparate treatment, County Motion at 8, is
incorrect. See Tapalianv. Tusino, 377 F.3d 1, 5 (1st Cir. 2004) (setting out the two elementsin the alternative).

11



Moving on, the county defendants contend that the complaint does not alege ataking of private
property without just compensation under the Fifth Amendment becauseit dlegesonly atemporary, partia
deprivation, not adeprivation of dl economic use. County Motionat 9-10. Theplantiffs responseonthis
issue is sketchy a best, sating in conclusory fashion that they “have dleged a Fifth Amendment taking
without just compensation in complaint a 45 [sic].” Fantiffs Oppodtion at 42. | disagree. That
paragraph of the complaint does not alege ataking without compensation under the Fifth Amendment at dl;
its only mention of the Fifth Amendment is in connection with the decedent’ s right to due process of law.
Complaint  45[2]. The mention of a taking without compensation is found in paragraph 46e of the
complaint: {T]he taking of the property of he plaintiffs Bennett and Bedard was . . . without just
compensation for the subgtantid diminution in the value of the property taken[.]” Even here, however, the
complant falsto state aclam on which rdief may be granted. The county defendants position misstates
the gpplicable sandard. When thereisaphysicd taking of possession of private property, the courts“do
not ask . . . whether it deprives the owner of dl economicaly vauable use,” nor does it necessarily matter
that the taking was temporary. Tahoe-Serra Preservation Council, Inc. v. Tahoe Reg’'| Planning
Agency, 535 U.S. 302, 322-24 (2002). But when the appropriate standard is applied, the defendants are
entitled to judgment on the pleadings® A necessary d ement of aphysical takingsdamisthat compensation
for the aleged taking must have been sought from the relevant Sate actor or agency if available, or the
plantiff must show that the compensation sought is otherwise unavailable. Pascoag Reservoir & Dam,
LLCv. Rhodelsland, 337 F.3d 87, 91-92 (1« Cir. 2003). Thecomplaint inthiscasedlegesneither. For

al that gppears, thiscourt isaccordingly unableto entertainthisclam. 1d. a 94 & n.7 (affirming dismiss).

® Because there are no entries in the plaintiffs 158-page statement of material facts on the issue of the availability of
(continued on next page)
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This court may consider this ground for entry of judgment on the pleadings sua spontebecauseit affects
this court’ s subject-matter jurisdiction. See Urban DevelopersLLC v. City of Jackson, 468 F.3d 281,
292 (5th Cir. 2006). All of the defendants, including Turner, are entitled to judgment on the pleadingson
any tekingsdam.

Findly, the county defendants argue that the plaintiffs state-law clamsare barred by the statute of
limitations gpplicable to their tort claims. County Motion a 10. As| noted in my discusson of Turner’s
motion to dismiss, | construe the complaint to dlege sate-law damsonly under the Maine Human Rights
Act, despiteitsdemand for certain formsof relief usudly available on specific tort or other satutory clams.
No clam is made that the statute of limitations gpplicable to the Maine Human Rights Act ran before the
complaint wasfiled. The county defendants are not entitled to judgment on the pleadings on Count 11, the
State-law dam.

IV. TheMotionsfor Summary Judgment
A. Applicable Legal Standard
1. Federal Ruleof Civil Procedure56. Summary judgment isappropriate only if the record shows*that
thereisno genuineissue asto any materid fact and that the moving party isentitled to judgment as amatter
of law.” Fed. R. Civ. P. 56(c); Santoni v. Potter, 369 F.3d 594, 598 (1<t Cir. 2004). “In thisregard,
‘materid’ means that a contested fact has the potentia to change the outcome of the suit under the
governing law if the dioute over it isresolved favorably to the nonmovant. By liketoken, ‘genuineé means

that ‘the evidence about the fact is such that areasonable jury could resolve the point in favor of the

compensation, the same result would obtain were | to consider thisissue in the context of the defendants’ motionsfor
summary judgment.
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nonmoving party.”” Navarrov. Pfizer Corp., 261 F.3d 90, 93-94 (1st Cir. 2001) (quoting McCarthyv.
Northwest Airlines, Inc., 56 F.3d 313, 315 (1st Cir. 1995)).

The party moving for summary judgment must demonstrate an absence of evidenceto support the
nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
give that party the benefit of dl reasonable inferencesin its favor. Santoni, 369 F.3d at 598. Once the
moving party has made a preliminary showing that no genuineissue of materia fact exists, the nonmovant
must “ produce specific facts, in suitable evidentiary form, to establish the presence of atridworthy issue.”
Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1t Cir. 1999) (citation and internal
punctuation omitted); Fed. R. Civ. P. 56(g). “Asto any essentid factud dement of its claim on which the
nonmovant would bear the burden of proof at trid, its falure to come forward with sufficient evidence to
generate atridworthy issue warrants summary judgment to the moving party.” Inre Spigel, 260 F.3d 27,
31 (1t Cir. 2001) (citation and internd punctuation omitted).

2. Local Rule56. Theevidencethe court may consder in deciding whether genuineissues of materid fact
exis for purposes of summary judgment is circumscribed by the Locd Rules of this Didrict. SeelLoc. R.
56. The moving party must firg file astatement of materid factsthat it damsarenotin dispute. SeeLoc.
R.56(b). Eachfact must be set forth in anumbered paragraph and supported by aspecific record citation.
Seeid. The nonmoving party must then submit aresponsive “ separate, short, and concise” statement of
materid factsinwhichit must “admit, deny or qudify thefactsby reference to each numbered paragraph of
the moving party’ s satement of materid factd.]” Loc. R. 56(c). The nonmovant likewise must support
each denid or qudification with an gppropriate record citation. Seeid. The nonmoving party may dso

submit its own additiond statement of materid factsthat it contendsare not in dispute, each supported by a

14



gpecific record citation. See id. The movant then must respond to the nonmoving party’ s statement of
additiond facts, if any, by way of areply satement of materid factsinwhich it mugt “admit, deny or quaify
such additiond facts by referenceto the numbered paragraphs’ of the nonmovant’ sstatement. Seel.oc. R.
56(d). Again, each denid or qudification must be supported by an appropriate record citation. Seeid.

Failure to comply with Loca Rule 56 can result in serious consequences. “Facts contained in a
supporting or opposing satement of materid facts, if supported by record citationsasrequired by thisrule,
ghall be deemed admitted unless properly controverted.” Loc. R. 56(€). Inaddition, “[t]he court may
disregard any statement of fact not supported by a specific citation to record materia properly considered
on summary judgment” and has “no independent duty to search or consider any part of the record not
specificdly referenced in the parties separate statement of fact.” Id.; see also, e.g., Cosme-Rosado v.
Serrano-Rodriguez, 360 F.3d 42, 45 (1« Cir. 2004) (“We have congastently upheld the enforcement of
[Puerto Rico’'s amilar locd] rule, noting repeatedly that parties ignore it a ther peril and that falure to
present astatement of disputed facts, embroidered with specific citationsto the record, justifiesthe court’s
deeming thefacts presented in the movant’ s statement of undisputed factsadmitted.” (Citationsand internd
punctuation omitted).

B. Factual Background

The following undisputed materid facts are properly presented and supported in the parties
respective statements of material facts.

Faintiff Arlene Bedard isthe mother of Daniel Bennett, 11, and the personal representative of his
estate. Defendants Statement of Materid Facts in Support of Motion For Summary Judgment
(“Defendants SMF’) (Docket No. 58)  1; Plantiffs Response to Defendants Statement of Materid

Facts, etc. (“Plaintiffs Responsive SMF”) (Docket No. 114) 1. Paintiff Isabel Bedard isthe mother of

15



Arlene Bedard and the grandmother of Danid Bennett, I1. 1d. 2. Plantiff Laurie Hart is the Sster of
Daniel Bennett, 11, the daughter of Arlene Bedard and the granddaughter of |sabel Bedard. Id. 3. Atthe
time of the relevant events, Daniel Bennett, |1, Arlene Bedard and |sabel Bedard resided at 250 Upper
Sumner Hill Road in Sumner, Maine. 1d. 4. The residence was then owned by Isabel Bedard. Id.

At thetime of the events at issue, Laurie Hart resded at 1147 Main Street in Sumner, Maine, did
not have any ownership interest in the 250 Upper Sumner Hill Road property and owned no personalty
ingde the house at that address that was damaged during theincident that givesrisetothisaction. 1d. 1 5-
6. At no time on the day of theincident was she even in the house a 250 Upper Sumner Hill Road. Id.
6.

Defendant Timothy Turner isaMaine State Police trooper and has been a trooper snce August,
1986. Id. 7. Throughout hiscareer with the Maine State Police, he hasreceived training that induded a
course in dedling with the mentally ill and being afirg responder in crigs gtuations. Id. 8. He hasaso
received in-sarvice training in the use of force, the Americans with Disabilities Act, civil rights, culturd
divergty, defendve tectics, domestic violence, ethicd decison-making, use of non-deadly force, deding
with peoplewith mental heglth issues, policing culturdly diverse communitiesand use of firearms. 1d. Prior
to January 21, 2000 Turner had never fired hiswesgpon on active duty other than for training purposes. 1d.
79.

Defendant Christopher Wainwright has been a deputy sheriff with the Oxford County Sheriff’s
Department since 1990. 1d. 110. Hewasacorpord at the time of the relevant events. |d. Histraning
included the 100- hour basic municipd police school conducted by the Maine Crimind Justice Academy and
courses involving dedling with the mentally ill, interview and interrogationtechniques, deviant behavior and

the Oxford County Sheriff’ s Office policy for deviant behavior, first responder to hostage negotiations, self
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defense, CPR/first aid, OC spray, civil rightsand liability and field tactical police operations. 1d. §11.” He
has extensve firearms qudifications, including the FBI advanced firearmsingtructor course. 1d. 12. Heis
the Oxford County Sheriff’s Department’s fireearms ingructor. 1d. He has been involved in one other
gtuation in which he shot and killed a subject in the line of duty. 1d. 14. He responded to the Bennett
resdence on one occasion for astuation in which Daniel Bennett wasin some sort of mental distress. Id.
18. Hewasnot directly involved with Bennett on that occasion and does not recall the date of theincident.
Id.

Defendant Matthew Baker hasbeen adeputy sheriff with the Oxford County Sheriff’ s Department
since gpproximately 1990. 1d. 19. Hewasa patrol deputy at the time of the eventsat issuein thiscase.
Id. He attended the 100- hour basic municipa police school a the Maine Crimina Justice Academy. 1d. |
20. He has recaved additiond training in firearms use, self defense, Oxford County policies and
procedures, deviant behavior, high-risk communications, first reponder to hostage negotiations, civil rights
and liahility, critical incidents and operationd planning. Id. 121.%2 He has never been involved in any
incidents where he fired his weapon in the line of duty other than this case. 1d. §22. He had no prior

experience with Bennett or hisfamily. 1d. § 23.

" The plaintiffs purport to deny paragraph 11 of the defendants’ statement of material facts, Plaintiffs' Responsive SMF
111, but the paragraphs of their own statement of material facts which are cited, without any specific response to the
defendants’ factual assertions, do not address any of the factual assertions made in paragraph 11 of the defendants’

statement of material facts, see Plaintiffg’] Additional Statement of Material Facts (“Plaintiffs SMF") (included in
Plaintiffs Responsive SMF beginning at 52) 1 953-62, which are accordingly deemed admitted because they are
supported by the summary judgment material cited by the defendants.

8 Asthey do in many instances, the plaintiffs purport to qualify this paragraph in their responsive statement of material

facts, Plaintiffs' Responsive SMF ] 21, but the paragraphs of their own statement of material factsthat are cited asthe
sole information following the word “qualified” do not address any of the facts asserted in paragraph 21 of the
defendants’ statement of material facts, Plaintiffs’ SMF 11 450-51, which accordingly are deemed admitted because they
are supported by the citations given by the defendants to the summary judgment record. In order to avoid cluttering this
opinion with dozens of similar footnotes, | will specifically mention a“qualified” response from the plaintiffs only when
that qualification does address all or some portion of the paragraph of the defendants statement of material factsthat is
at issue.
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Defendant James Miclon has been employed by the Oxford County Sheriff’s Department since
approximately July 1980. 1d. 26. Hewasacaptain at thetime of the eventsat issue. 1d. He completed
the Maine Crimind Justice Academy municipa/county basic police school in 1982. 1d. § 27. In addition,
hehasrecaved training in civil rights, ligbility management, policiesand procedures, civil liability and critica
incident/stress management. |d. He has never fired awegpon in the line of duty. 1d. § 29.

Defendant James Davis has been employed by the Oxford County Sheriff’ sOfficesince 1991. Id.
131. Hewas chief deputy of the department at thetime of the eventsat issueinthiscase. 1d. Hehasbeen
accredited as a law enforcement officer by the Maine Crimind Justice Academy. 1d. 1 32. He hasdso
received training coursesin due process, firearms qudification, minimum policy and procedure sandards,
police lighility, deviant behavior, critical incident management and domestic violence. Id. 1 33. He has
attended numerous departmentd training sessons involving policy and procedure review. I1d. He has
received training in and isfamiliar with the Oxford County Sheriff’s Department policiesand procedures2-1
(use of force), 2[-]3 (firearms), 2-15 (barricaded subjects) and 2- 16 (protective custody).” 1d. 134. He
had no prior experience with Bennett nor had he been to Bennett’ sresidence beforetheeventsat issue. 1d.
135.

Defendant L1oyd Herrick has been sheriff of Oxford County since January 1991. 1d. 136. He has
completed the municipal/county bas ¢ police schoal through the Maine Crimina Justice Academy. 1d. 137.
He hasreceived additiond training in hostage negatiation, civil and vicariousligbility, tactica team concept
training, civil liability, police liability, law enforcement liability, minimum standards for policies and

procedures and firearms. Id. 1 38. He has recaeved traning in and is familiar with the Oxford County

° The plaintiffs purport to deny this paragraph of the defendants’ statement of material facts, but the denial does not
(continued on next page)
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Sheriff’s Department policies and procedures 2-1, 2[-]3, 2-15and 2-16. 1d. §39. Hehas never been
involved in apolice-related shooting. 1d. 940. Hewasnot at the scene of theincident inthiscase and has
never had any experience with Bemett. 1d. 11 42-43.

Between 1996 and 2000 Bennett had various psychologica problemsfor which hewas prescribed
medication. 1d. 144-45. In November 1999 he stopped taking hismedication. 1d. 1 45. Before January
2000 law enforcement had been summoned to the Bennett residence because of his psychologica
problems, and Turner had been there twice as back-up to an Oxford County deputy sheriff. 1d. 7 46.
During thoseincidents, Turner and the deputieshad no difficulty in handling the Stuation with Bennett. 1d. 9
48.

On the morning of January 21, 2000 Bennett had waked ten to fifteen miles through the snow in
low shoes or dippers from Buckfidd to hishome. 1d. 149. Theonly person present when hearrived was
Isabel Bedard, who was concerned about his behavior becauise, among other things, he had gone outsde
and beaten adog with an object. 1d. 11149-50. Inastatement givento the attorney genera on January 21,
2000 Isabel stated, “1 went and looked, and he had a baseball bat and he was beating adog.” 1d. 1 51.
Isabel tried to contact her daughter, Arlene, at work. 1d. §52. When she could not, she called her
granddaughter, Laurie Hart. 1d. Isabel was crying and scared during this conversation. 1d. §53. Hart
cdled Arlene at work. I1d. §54. Although Hart was unable to go to the Bennett house hersdlf, Arlene
told her that shewould head over there. 1d. Becauseof her concernsfor her grandmother, Hart dso caled

her cousin, Derek Laughton, and asked him to go to the Bennett house. 1d. 56. She was sufficiently

address the factual statements made in the paragraph, Plaintiffs' Responsive SMF | 34, which are supported by therecord
citations given by the defendants and accordingly are deemed admitted.
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concerned that she called Laughton gpproximately five minutes later and implored him to go to the house
immediatdy. Id.

Hart next cdled her husband, Timothy Hegp, a work, tdling his employer that there was ared
emergency. Id. 157. Heap went to the Bennett house. 1d. When Arlene arrived home, she encountered
Isabdl, Derek Laughton and Danny Laughton. 1d. §58. When Arlenetried to speak with Bennett, Bennett
sad, “Leave methe fuck alone, | don't want to kill you, too.” Id. 1 60.

Arlene called 911, which connected her with the Oxford County Sheriff’s Office. 1d. 63. She
told the digpatcher that Bennett “just told meto get out of there he sgoing to kill me, so | came out hereto
cdl you.” Id. She dsoinformed digpatch that Bennett had killed a dog with a bat, that he was not taking
his prescribed medication and that “we need somebody right away.” 1d.

At gpproximately 2:00 p.m. Wainwright was contacted by dispatch; hewastold that amae at the
Bennett residence had beaten adog to death with abaseba |l bat and had threatened family members. 1d. 9
64. Wanwright was in Mexico, Maine when he received the cdll. 1d. §65. On the way to the scene, he
requested that the state police barracks send another unit; he also asked Baker and State Game Warden
David Chabot to respond aswdll. 1d. Wainwright wastold by dispatch that therewas arifle and ashotgun
inthe resdence. 1d. 66. As he entered the resdence, Wainwright saw two or three men and two
women. Id. § 68. Turner arrived a the residence and entered within twenty to thirty seconds after
Warwright did. 1d. 169.2° At thetimeof hisarrival, Turner had been told that Bennett had besten adog

with abaseball bat and perhaps killed it and had threatened family members who desired the presence of

1 The plaintiffs purport to deny this paragraph of the defendants’ statement of material facts, Plaintiffs Responsive SMF
1 69, but the denial does not address the facts set forth in that paragraph, which are supported by the record citation
given and accordingly deemed admitted.
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law enforcement due to the threats. 1d. § 71. Turner and Wainwright spokewith the family membersand
were shown a door leading to the area where Bennett was. 1d. 1 73-74.

After the conversation, Wainwright and Turner told the family membersthat they must evacuate the
house. 1d.81. Asthe family was leaving, Wainwright heard a commotion from the area of the house
where Bennett was. 1d. 82. Arrangements were also made to evacuate a nearby neighbor. 1d. 1 84.

Once Miclon arrived on the scene, he was the ranking officer. 1d. §89. Heingtructed the officers
to remain ingde the house in a defensive position and to wait for the Maine State Police tactical team to
arive. 1d. 190. Davisarived a the scene after Miclon had decided to cdl the state police tactica team,
he became the ranking officer upon his arriva a the scene. 1d. 193. He had information that there were
weapons in the house. 1d. 194. Davis confirmed Miclon's orders. Id. §96. Sergeant Madden of the
Maine State Police ingtructed Turner to “ hunker down and don’t do anything aggressive’ and told him that
the tactical team would take over the scene when they arrived. Id. 99."

Baker arrived after the family members had been evacuated. 1d. 100. Heorigindly brought his
department-issued shotgun into the house, but it was later exchanged for a lighter long gun, an AR-15
owned by Wainwright and gpproved for use by Herrick. 1d. §101. Whileinthehouse, Wanwright, Baker
and Turner took turnsmonitoring from the kitchen the threshold of the doorway between the kitchen and the
living room, closest to the exit door, so that they could be dert if Bennett wereto enter theliving room. 1d.
{111 102,"2 108. While these officers maintained their position in the house, the State police tacticd team

began to assemble outside. 1d. 111.

" The plaintiffs do not respond to this paragraph of the defendants’ statement of material facts. Becauseit is supported
by the citation given to the summary judgment record, it is deemed admitted.

2 The plaintiffs purport to deny paragraph 102 of the defendants’ statement of material facts, Plaintiffs Responsive SMF
1102, but the paragraphs of their own statement of material facts which are cited, without any specific response to the
(continued on next page)
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Davis, Wanwright, Miclon, Baker and Turner dl believed that Bennett needed to be taken into
protective custody. 1d. §112." Theintention of the officersin the house wasto provide assfe entry point
for the tactical team and the negotiator on that team. 1d.  113.* Miclon attempted to gather further
information to assg the tacticad team, including contacting the assgtant didtrict atorney to determine
whether therewas probable cause for theissuance of awarrant. 1d. 118." The assigtant district attorney
wanted moreinformation. 1d. §120. Micloninformed Davisthat he was going to tak with membersof the
family in order to get more information. 1d. 121. Miclon went to Hart's house, where she was waiting
with her husband and Arlene. Id. § 122. While he was there, Miclon and Hart both attempted
unsuccessfully to contact Bennett by telephone. I1d. 123. Hart, her husband and Arlene prepared two
diagrams of the Bennett house which included a description of the location of wegpons. Id. 1 124.

Bennett briefly entered the living room on two occasions. 1d. 125.° Wainwright told Bennett

who he was and that the officers just wanted to talk with him to make sure he was dl right. 1d. § 127.%

defendants’ factual assertions, do not address any of the factual assertions made in paragraph 102of the defendants’

statement of material facts, see PlaintiffsS SMF 1 46-47, which are accordingly deemed admitted because they are
supported by the summary judgment material cited by the defendants.

B The plaintiffs purport to deny this paragraph of the defendants’ statement of material facts, Plaintiffs Responsive SMF
1112, but the substance of the denial does not address the facts stated in the paragraph, which accordingly is deemed
admitted.

¥ The plaintiffs purport to deny this paragraph of the defendants’ statement of material facts, Plaintiffs Responsive SMF
11113, but the denial does not address the factual statementsin the paragraph, which are supported by the citations given
to the summary judgment record and accordingly deemed admitted.

> The plaintiffs purport to deny this paragraph of the defendants’ statement of material facts, Plaintiffs ResponsveSMIF
11118, but the substance of the denial does not address the facts set forth in this sentence, which accordingly is deemed
admitted.

'8 The plaintiffs purport to deny paragraph 125 of the defendants’ statement of material facts, Plaintiffs Regponsve SVIF
11125, but neither the narrative provided by the plaintiffs nor the paragraphs of their own statement of material factswhich
they cite as authority for the denial, see Plaintiffs SMF 1 151, 505-08, nor their response to paragraph 118 of the
defendants' statement of material facts, which is incorporated by reference into their response to paragraph 125,

addresses the facts stated in the text above, which are accordingly deemed admitted because they are supported by the
citations to the summary judgment record given by the defendants.

Y The plaintiffs purport to deny this paragraph of the defendants’ statement of material facts, but the dispute is only
about whether Wainwright talked, spoke, yelled or hollered. Plaintiffs’ Responsive SMF 117. | haverefrained from
characterizing the decibel level of the speech.
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Wainwright asked Bennett to acknowledge that he could hear Wainwright, but Bennett never did so. Id.
Baker knew that Bennett saw Baker with the AR-15. Plantiffs SMF ] 427; Defendants Request to
Strike Portions of Plaintiffs Responseto Defendants Statement of Materid Factsand Defendants Reply to
Faintiffs Statement of Additionad Materid Facts (“ Defendants Responsive SMF’) (Docket No. 119) |
427. Baker never told Bennett that he was being taken into protective custody. 1d. §493.

Without warning, Bennett entered the room with a shotgun aimed at Baker. Defendants SMF
129; Plaintiffs Responsive SMF § 129.2 Bennett fired the shotgun. Id. § 131.° Baker fired
goproximatdy five rounds from the AR-15. 1d. 1 132. Wainwright fired anumber of shots from his40-
cdiber handgun and then reloaded. 1d. ] 133. Immediately after the shooting ended, Wainwright clled a
“Signd 2000" and members of the sheriff’s department and the state police immediately entered the
building. 1d. § 140.%° Sergeant Donad Shead from the Maine State Policeimmediately began performing
cardiopulmonary resuscitation on Bennett. Id.  141.2 Shortly theresfter, Bennett was transferred by
ambulance to Stevens Memorial Hospital, where he was pronounced dead. 1d. ] 142.

Assheriff of Oxford County, Herrick isthe only individud with find decison-making authority at the

Oxford County Sheriff’s Department. Id. 1 187.% Neither Herrick nor Davis has ever been aware of the

'8 The plaintiffs purport to deny this paragraph of the defendants’ statement of material facts, Plaintiffs Responsive SMF
11129, but the paragraphs of their own statement of materia factswhich are cited in support of the denial do not contradict
the factual statementsin paragraph 129, which is supported by the citation given to the summary judgment record and
accordingly deemed admitted.

9 The plaintiffs purport to deny this paragraph of the defendants’ statement of material facts, Plaintiffs Responsive SMF
11131, but in the course of an extremely long denial incorporated therein by reference, they do not deny that Bennett fired
the shotgun, id. 1179. They dispute the sequence of the shots. Id. §131. | draw no conclusions about the sequence of
shots for purposes of thisrecitation of the facts.

® The plaintiffs purport to deny this paragraph of the defendants’ statement of material facts, Plaintiffs Responsive SMF
11140, but they dispute only the time of day at which these events took place, not the fact that they occurred as stated.
Thetime of day is not set forth in this paragraph of the defendants’ statement of material facts.

2 The plaintiffs purport to deny this paragraph of the defendants’ statement of material facts, Plaintiffs Responsive SMF
11141, but they dispute only factual assertions not included in this sentence.

Z Theplaintiffs response to this paragraph of the defendants’ statement of material factsdoes not begin with theword
(continued on next page)
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need for different or additiond training for their officers, including those who are defendantsin thiscase, in
the area of searches, seizures, use of force, handling barricaded subjects, or dedling with mentally ill
individuds Id. 9188. Oxford Count Sheriff’s Department General Order 2-1 isthe officid policy and
procedure of that department with respect to use of force and was in effect on January 20, 2000. Id. |
192.% Oxford County Sheriff’s Department General Order 2-3istheofficia policy and procedure of that
department regarding firearms use and was in effect on January 20, 2000. Id. 1193. Oxford County
Sheriff’ s Department Generd Order 2- 16 isthe officid policy and procedure of that department regarding
protective custody and wasin effect on January 20, 2000. 1d. §194. Oxford County Sheriff’s Department
General Order 215 is the officid policy and procedure of that department with respect to handling
barricaded subjects and wasin effect on January 20, 2000. Id. 1 195.
C. Discussion of County Motion
The county defendants begin with the plaintiffs clamsfor Fourth Amendment violations, presenting
avariety of reasonswhy they contend that they are entitled to summary judgment on theseclams. County
Motion a 11-24. One of those reasons, raised by defendants Wainwright, Baker and Miclon, isan
assertion that they are protected from these clams by the doctrine of qudified immunity. 1d. at 16-20. |
will address this argument first.
1. Qualified immunity. Thedoctrineof qudified immunity providesthat “government officids performing

discretionary functions, generdly are shielded from ligbility for civil damagesinsofar astheir conduct does

“admitted,” “denied” or “qualified,” Plaintiffs Responsive SMF 187, asrequired by this court’s Local Rule 56(c). The
substance of the text following the number 187 in the plaintiffs’ response does not address the factual assartionsincluded
in paragraph 187 of the defendants’ statement of material facts, which are supported by the citation given and accordingly
deemed admitted.

# The plaintiffs purport to deny this paragraph of the defendants’ statement of material facts, Plantiffs ResponsveSMF
1192, but the denial does not address the factual statements made in that paragraph and appears to be addressed to the
(continued on next page)
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not violate clearly established gatutory or congtitutiona rights of which a reasonable person would have
known.” Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). The First Circuit’ s three-step approach to
qudified immunity daims asks

(1) whether the clamant has dleged the deprivation of an actud congtitutional

right; (2) whether theright was clearly established a thetime of thedleged action

or inaction; and (3) if both of these questions are answered in the affirmative,

whether an objectively reasonable officid would have believed that the action

taken violated that clearly established condtitutiond right.
Wilsonv. City of Boston, 421 F.3d 45, 52 (1st Cir. 2005). “Qudifiedimmunity protectsdl but the planly
incompetent or those who knowingly violate the law.” 1d. at 58 (citation and internal quotation marks
omitted). Under thefirst prong, the court must ask whether thefacts, “[t]aken inthelight most favorableto
the party assarting the injury . . . show the officer’s conduct violated a condtitutiond right?” Saucier v.
Katz, 533 U.S. 194, 201 (2001). The Supreme Court hasdirected that atria court determine whether a
condtitutiond violation has occurred prior to deciding whether qudified immunity gpplies. Id. at 207.

Here, the county defendants contend thet there was no condtitutiona violation because the law

enforcement officers “had been invited into the home” and because “[t]here were exigent circumstances
permitting them to bein the homeregardless of consent and in the absence of awarrant.” County Motion at
16.

a. Consent®

factual statementsin paragraph 191 of the defendants’ statement of material facts.

# Under the heading “Sunmmary judgment standard heightened care requirement when police kill the one who would
contradict their story,” Plaintiffs' Opposition at 4, the plaintiffs cite Abrahamv. Raso, 183 F.3d 279, 294 (3d Cir. 1999), for
the proposition that “it is especially within the province of the jury, and not areviewing court on summary judgment, to
resolve issues of inconsistency, contradiction and motives which relate to those issues of fact and the inferences flowing
therefrom,” id. at 5. Neither Abrahamnor the case cited therein and also mentioned by the plaintiffs, Scottv. Henrich, 3
F.3d 912, 915 (9th Cir. 1994), imposes a “ heightened care requirement” on summary judgment review in casesin which
police defendants may have taken actions that resulted in the death of a plaintiff’s decedent. Nor doesthe First Circuit
impose such an additional requirement, insofar as| am able to determine.
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The county defendants contend that the plaintiffs gave them permisson to enter the Bennett house;
the plaintiffs dispute this Defendants SMF Y 67, 70; Plaintiffs Responsive SMF 67, 70; Plantiffs
SMF 1 37, 47, 119; Defendants Responsive SMF 11 37, 47, 119.% Becausethe disputed versionsof
thesefactual assertions are gppropriately supported by the citations given to the summary judgment record
by the parties, direct summary judgment isnot available on thisbasiswith respect to the Fourth Amendment
clamsand thefirg prong of the qudified immunity test may not be satisfied by thisevidencefor purposes of
summary judgment.

b. Probable cause and exigent circumstances

A law enforcement officer needs both probable cause and ether awarrant or exigent circumstances
to enter a person’s home without permission. See generally United Sates v. Samboy, 433 F.3d 154,
158 (1<t Cir. 2005); United States v. Mares, 428 F.3d 64, 66 (1st Cir. 2005). The county defendants
contend that Wainwright, Baker and Miclon had probable cause to take Bennett into protective custody
because they had probable cause to believe that he posed an immediaterisk of substantial harm to himsdlf.
County Mationat 12. They aso assert that they had probable cause to believethat Bennett had committed
the crime of crimind threstening of a family member. 1d. With respect to the first ground, Maine law
provides:

If alaw enforcement officer hasreasonable groundsto believe, based upon
probable cause, that aperson may be mentaly ill and that dueto that condition the

% The defendants have moved to strike paragraphs 37 and 47 of the plaintiffs’ statement of material facts, on the ground,

inter alia, that they are not supported by the references given to the summary judgment record. Defendants' Responsive
SMF 11137, 47. Contrary to the plaintiffs’ assertion, Plaintiffs’ OBJECTION to Defendants’ Request to strike Plaintiffs

Response to Defendants’ Statement of Materia Facts, etc. (“Plaintiffs’ Objection”) (Docket No. 122) 1 37 at 68, the
citations given by the plaintiffsin that paragraph cannot reasonably be read to support any factual assertion other than
that Arlene Bedard did not let the officersinto the house. The request to strike paragraph 37 isaccordingly GRANTED.

With respect to paragraph 47, the matter is less than clear; a contradiction is not necessarily present. See Plaintiffs

Objection 1147 at 69. The request as to that paragraph isthus DENIED. In any event, the remaining cited paragraphs
suffice to establish afactual dispute on this point.
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person presentsathreat of imminent and substantia physica harmto that person or
to other persons. . . the law enforcement officer:

A. May take the person into protective custody; and

B. If thelaw enforcement officer doestake the person into protective
custody, shdl ddiver the person immediatdly for examination as provided in
section 3863[.]

34-B M.R.SA. 8 3862(1)(A)-(B). The defendants contend that the following facts establish probable
cause in this case for purposes of this statute:

The officers knew that Bennett had waked from Buckfield to Sumner, a
distance of gpproximately ten or more miles, in the midst of a snowstorm while
wearing only dipperson hisfeet. They knew that Bennett had bludgeoned adog.

In addition to having been told that Bennett had besten the dog with a bat,
Wainwright could hear the dog making “an ungodly moaning.” In addition, Arlene
Bedard had reported to dispatch that Daniel Bennett had threatened to kill her.
While the law enforcement officers were at the house, Arlene stated that Danie
told her, “leave me the fuck done, Ma, | don’'t want to kill you, too.” The
officers understood the word “too” to mean “as0” as a reference to the dog.
Wainwright and Turner both knew that Bennett had some history of mental heelth
problems. Findly, the officers knew that Bennett was refusing to spesk with
them, had secured himsdlf in a different area of the dwelling, and had accessto
firearms.

County Motion at 12 (citations omitted). The plaintiffsdispute some of thesefactud assertions and qudify
others. Specificdly, they assart, in those portions of their denids or qudifications that are possibly

responsive, that “[t]he dog was hit with agtick, not abat,” Plaintiffs Responsive SMF [ 76 (incorporating
by reference Plaintiffs SMF ] 22€); and that they did not in fact fed threatened by Bennett, Plaintiffs

Responsive SMF 63 (incorporating by reference Plaintiffs SMF 1 28, 53-54, dl of which are disputed
by the defendants, Defendants Responsive SMF [ 28, 53-54). The undisputed facts are sufficient to
edtablish that the officers had probable cause to take Bennett into protective custody. It is accordingly

unnecessary to consider the defendants dternate probable cause argument.
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Exigent circumgtances exis “where thereis such acompelling necessity for immediate action aswill
not brook the delay of obtaining awarrant.” Fletcher v. Town of Clinton, 196 F.3d 41, 49 (1<t Cir.
1999) (citation and internd quotation marksomitted). Exigent circumstancesincludeanimminent threat to
the life or safety of members of the public, the police officers, or a person located within the resdence,”
including the person ultimately arrested or seized. Buchanan v. Maine, 469 F.3d 158, 168-69 (1st Cir.
2006) (citation and internd punctuation omitted). “[L]aw enforcement officersmay enter ahomewithout a
warrant to render emergency assistance to an injured occupant or to protect an occupant from imminent
injury.” Brigham City v. Stuart, 126 S.Ct. 1943, 1947 (2006). Theinquiry into the presence of exigent
circumstancesis“limited to the objective facts reasonably known to, or discoverable by, the officersat the
time of the [saizure].” United States v. Tibolt, 72 F.3d 965, 969 (1st Cir. 1995).

The county defendants contend that the officers' knowledge of the following factswas sufficient to
establish the existence of exigent circumstances. “Bennett had besten a dog, had threatened to kill his
mother, was known to be mentdly ill, and was known to have accessto firearms.” County Motion &t 16.
The question presented is close, but | conclude that this information could reasonably lead the officersto
believe that their presence insde the house was necessary to prevent injury to Bennett or to the family
members present there. The plaintiffs assert that “[n]o reasonable officer should have jumped to the
conclusion that the mere presence of firearms dlows the exigency of seizure without awarrant created by
the perimeter.” Hantiffs Oppodtion a 16. The reference to a perimeter is gpparently the plaintiffs
characterization of Wainwright's aleged “ determination that the roads and house should be seded off to
createanogozone.” Id. a 6. Tothe extent that the plaintiffs assertionisintdligible, the* mere presence of
firearms’ was not the only factor known to the officers bearing on their decision to enter the house. None

of those factorsis to be consdered in isolation; it isthe totad congtdlation of factors that governs.
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c. Other alleged constitutional violations

The foregoing discusson addresses only the dlegations that the officers entry into the Bennett
houseitself condituted acondtitutiond violaion. Theplantiffsapparently aso contend that the cregtion of a
perimeter around the house, the summoning of the palice tactica team, the “forcing out” of the house of
family members other than Bennett by the officers, the re-entry of officersinto the house after the family
members |eft, the pointing of guns a Bennett, the prevention of Bennett from using the bathroom and the
shooting of Bennett were each separate and independent saizures in violation of the Fourth Amendment.
Pantiffs Oppodtionat 16-20. The plantiffs cite, id. a 6, the definition of a saizure from Graham v.
Connor, 490 U.S. 386, 395 n.10 (1989): “A ‘saizure triggering the Fourth Amendment’ s protections
occurs only when government actors have, ‘by means of physica force or show of authority, . . . insome
way restrained the liberty of a citizen[.]’” [Citation omitted.] Neither the establishment of a perimeter
around abuilding, redricting certain individuas from entering that building or area, nor the summoning of a
particular police team could reasonably be characterized as a seizure. The re-entry of officersinto the
house after the plaintiffswere escorted out was not acongtitutiond violation for the samereasonsther initia
entry was not such a violation. Removing the family members® from the house, assuming thét this was
accomplished againgt their will, was not a ssizure of theindividuas. Ther “liberty” wasnot restricted with
the exception that they could not remain insde the house or go back into the house. A “saizuré’ involvesa

much more sgnificant redtriction on an individud’s liberty.  Arlene Bedard and 1sabelle Bedard were

% As noted, the plaintiffs have apparently abandoned any claim by plaintiff Laurie Hart in this regard. Plaintiffs
Opposition at 9 (“Plaintiffs Arlene Bedard and Isabelle Bedard and the Estate have pressed a claim for search and seizure
for being forced out of their home.”). Thereisno sense in which the estate may press such aclaim. If the plaintiffs mean
to refer to a seizure of Bennett for which the estate may assert a claim, the facts presented in the summary judgment
record do not demonstrate that Bennett was “forced” to leave the house. Thereisno sensein which being “forced” out
of one’s home constitutes a search within the meaning of the Fourth Amendment.
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certanly freeto leave. A person’sreasonable bdief that sheisnot freeto leaveis“anecessary, but nota
sufficient, condition for seizurg].]” California v. Hodari D., 499 U.S. 621, 628 (1991) (emphasisin
origind). Theplantiffsmake nofactua alegationsto the effect that either Arlene Bedard or Isabelle Bedard
had such abdif, let done any factud dlegations that would have rendered such beliefs reasonable.

However, the plaintiffsaso dlege that there was asa zure of the house, Flaintiffs Oppogtionat 10,
and here they fare somewnhat better. There was a meaningful interference with the possessory interests of
|sabelle Bedard, the owner and resident, and Arlene Bedard, a resident, in the house, such that each
woman' s Fourth Amendment rightswereimplicated. See Higginsv. Penobscot County Sheriff’ sDep't,
2005 WL 1331200 (D. Me. June 2, 2005), a *9-*10 (rec. dec., af'd by Order on Report and
Recommended Decision, Docket No. 04-157-B-W (Docket No. 44), Aug. 14, 2005). There was a
Ssezurein this sense.

For the reasons discussed above with respect to Arlene Bedard and Isabelle Bedard, merely
preventing Bennett from usng the bathroom — if in fact that happened — cannot reasonably be
characterized asasaizure. The paragraphs of their statement cited by the plaintiffsin support of thisclam
— Plaintiffs SMF {5, 492, Flantiffs Oppogtionat 10— establish only that the Sde of the house where
Bennett lived had no heat and that Baker did not know that Bennett had no access to a bathroom.

Findly, the pointing of agun at Bennett and the shooting of Bennett may conditute violations of the
Fourth Amendment. See Baker v. Monroe Twp., 50 F.3d 1186, 1193 (3d Cir. 1995); McKenzie v.
Lamb, 738 F.2d 1005, 1010-11 (Sth Cir. 1984).

d. Whether these constitutional rights were clearly established
For the three eventsthat may have been congtitutiond violations— seizure of the house, pointing a

gun at Bennett and shooting Bennett— the second prong of the qudified immunity anadysscomesinto play.
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“[T]he right the officid is dleged to have violated must have been ‘dearly established’ in a more
particularized, and hence more rdevant, sense: The contours of the right must be sufficiently clear that a
reasonable officid would understand that what heisdoing violatesthat right.” Anderson v. Creighton, 483
U.S. 635, 640 (1987). Theonly rightswhich the plaintiffsdiscusswith respect to this prong are “[t|heright
not to be arrested without probable cause or have one's home searched without probable cause.”
Pantiffs Oppogtionat 13. | have dready determined that there was probabl e cause to take Bennett into
protective custody, S0 that the question of probable cause to arrest is not reached. The plaintiffs do not
support their assertion that the house was searched, as opposed to seized, with any citations to their
gatement of materid facts. Id. at 13, 24. Accordingly, | will not consder further any daimthat the house
was searched by any of the defendants.

Theplantiffs falureto addressthe question whether any of the other Fourth Amendment violations
they dlege concern dearly established condtitutional rights does not mean that the question may be decided
agang them in the context of amotion for summary judgment. Cordero-Soto v. Island Fin., Inc., 418
F.3d 114, 118 (1st Cir. 2005). Thecourt must still inquirewhether the moving party has met itsburden to
demondrate its entitlement to summary judgment as a matter of law. 1d.

Magistrate Judge Kravchuk of this court concluded in Higgins that any conditutiond right involved
inthat casein the seizure of aresdence — asaizure that extended far longer and was more extensve than
the saizure in this case — was not clearly established in 2002. 2005 WL 1331200 at * 13-*14. | find her
reasoning persuasve for purposes of the ingtant case, where the relevant events took place in 2000.

Summary judgment on any Fourth Amendment claim based on the seizure of the house is therefore

appropriate.
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The case law cited by the plantiffsin support of thelir argument that the mere pointing of agun at
Bennett condtitutes acondtitutiona violation, Plaintiffs Oppogitionat 11, whereit raesto thepointing of a
gun a dl, involves circumstancesin which the court relied on acongtelation of events, not just the pointing
of agun. The plaintiffshave cited no authority for the proposition that acongtitutiond right not to haveagun
pointed at aperson wasclearly established at therelevant time, and my research haslocated none. Indeed,
such a standard would subject fairly routine police work to qudified immunity analyss o frequently asto
threaten to overwhelm court dockets. | conclude that the defendants are entitled to summary judgment on
any suchdam.

With respect to theshooting of Bennett, the plaintiffsoffer no evidencethat any defendant other than
Baker and Wainwright was involved. Defendants SMF 11 158-60,%" 163; Plaintiffs SMF {158, 162,
167, 434-45.2 Accordingly, the other individual county defendants (Miclon, Davis and Herrick) are
entitled to summary judgment on any direct dam arisng from the shooting.

| conclude, with respect to Baker and Wainwright, that the right not to be shot in one’ sown home
under most circumstanceswas clearly established in 2000. Thisgenerd condusion isnot enough, however,
to resolve the issue at the second-prong stage. The second- prong andysis” must be undertakeninlight of
the specific context of the case, not as a broad generd proposition,” Wilson, 421 F.3d at 56 (citation and

interna quotation marksomitted), and, given this need for pecificity, thebasesfor the determinations under

" The plaintiffs purport to deny each of these paragraphs of the defendants’ statement of material facts, Plaintiffs

Responsive SMF {1 158-60, but the denials do not contend that any other defendant fired at Bennett.

% The plaintiffs do allege that “Wainwright, upon questioning, stated that Baker and Turner had fired.” Plaintiffs SMF
1172. However, the defendants have requested that this paragraph be stricken, Defendants’ Responsive SMF {172, on
the grounds that it is not supported by the cited portion of the summary judgment record. The citation isto pages 53-+4
of the transcript of an interview of Wainwright dated January 21, 2000. Plaintiffs SMF § 172. In fact, Wainwright’s
statement in that document is the following: “At that point they wanted to know who was involved, and | said Tim

[Turner], Tim and Matt [Baker] and myself. Andthen Tim said hedidn’t fire, sothat’s, I, | guess at that point is| found
out Tim hadn’t fired.” [Transcript], Exh. 10 to Docket No. 77, at 54. This cannot reasonably be characterized as a
(continued on next page)
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the second and third prongs of the qudified immunity analysis often overlap, Savard v. Rhodelsland, 338
F.3d 23, 27 (1st Cir. 2003). Inthisregard, the defendants direct their argument to the third prong of the
quaified immunity standard: whether an objectively reasonablelaw enforcement officer would have beieved
that the shooting by Baker and Wainwright violated that clearly established right. County Motion at 20-23.
The shooting of Bennett presentsaclass ¢ case of second and third prong overlap in the context of qudified
immunity, and | will consder the two together.

e. Objectively reasonable belief

The defendants argument is based dmost entirely on the assertion that Baker’ sand Wainwright's
use of deadly force was reasonable because they were*“facing thethreet of deadly force” County Motion
a 22-23. This assartion is based, in turn, on factua dlegations that are disputed by the plaintiffs.
Defendants SMF 111129-31, 134-35, 137-38, 156-58, 168-73; Fantiffs Responsve SMF 11129-31,
134-35, 137-38, 156-58, 168-73. The defendants have requested the court to strike the plaintiffs
responsesto al of the cited paragraphs. Defendants Responsive SMF 11 129-31, 134-35, 137-38, 156-
58, 168-73 at 11-20.

With respect to paragraph 129, the purported denial doesnot rely on asserted factsthat contradict
the statement origindly made; rather, the plaintiffs attempt to argue that the factual statement should not be
credited because Baker changes histestimony in another respect. Plaintiffs Objection {1129 at 29. Thisis
not an effective denia and the request to Strike the denid is granted.

The plaintiffs take the same approach with paragraph 130. Paintiffs Objection §130at 29. The

same result is required; the request to strike the denid is granted. With respect to paragraph 131, the

statement that “Baker and Turner had fired.” The request to strikeis GRANTED.
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plantiffs denid relieson amisreading of the testimony of Baker that isdiscussed in footnote 28 above, and
the request to Strike that denid is granted as well.

With respect to paragraph 134, the request to dtrike is denied; there is some demonstrated
confusion, dthough minimdl, that might allow areasonablefactfinder to conclude that the sequence of shots
was not that presented by the defendants. The rules of summary judgment require that the benefit of dl
reasonabl e inferences be accorded the non-moving party, and | do so with respect to this paragraph.

The plaintiffs denid of paragraph 135 is replete with unresponsive assartions and argument.
FPaintiffs Responsive SMF 9 135 (incorporating 1 179 & 181). There is a dispute as to whether
Wainwright knew that Bennett’ s weapon was a sngle-shot shotgun, but the statement in paragraph 135is
only that both Wainwright and Baker believed that Bennett was firing at them. Defendants SMF ] 135.
None of the citations given support the plaintiffs assertion that “Baker reasonably knew Dan had an
unloaded gun and could not fire” PlantiffS Responsve SMF § 135. The request to Strike the denid of
paragraph 135 is granted.

The defendants request the court to strike the plaintiffs denid of paragraph 137 becauseit isbased
on speculation, not based on persona knowledge and offers unqudified lay opinion. Defendants
Responsive SMF | 137 at 12-13. While some of the assartions in the plaintiffs lengthy denid, Plaintiffs
Responsive SMF 137, are not supported by the citations given to the summary judgment record, and the
denid beginswith an unfortunate and ingppropriate atack on Wainwright' s credibility, enough of adispute
israised by the denia to require that the request to strike be denied. The parties ded with their dispute
about the plaintiffs denid of paragraph 138 by incorporating their arguments with respect to paragraph

137, and my ruling accordingly is the same.



With respect to paragraph 156, the defendants correctly point out, Defendants Responsve SMF
156 at 17, that the plaintiffs purported denia does not address the substance of that paragraph, compare
Defendants SMF 1 156 with Plaintiffs Responsive SMF 156. The request to drike the denid of this
paragraph is granted. Asto paragraph 157, the same istrue. The fact that Baker “changed his story,”
Paintiffs Responsve SMF { 157, as to facts not included in paragraph 157 does not means that his
otherwise uncontradicted assertion must be rgected. The same is dso true of paragraph 158; a denid
based on the assartion that “Plaintiffs maintain Defense not credible as to scenario,” id. 158, issmply
insufficient. The request to Strike the denids of paragraphs 157 and 158 is granted.

With respect to paragraph 168, the plaintiffs have not raised a factual dispute as to whether
Wainwright could reasonably have believed that Bennett was not able to rel oad; they have only established
adispute as to whether Wainwright reasonably could have believed that Bennett was ableto fire morethan
once before reloading. 1d. 1168. They do not address &t dl the defendants assertion that Wainwright
ydled what isalleged in paragraph 168. Therequest to strikethisdenia isgranted. Theplantiffs denid of
paragraph 169 does not address its substance at al, id. 169, and the request to strike that denid isalso
granted.

Theplaintiffs denid of paragraph 170 rests on assumptionsthat are not supported by the citations
they give to the summary judgment record, specificaly, the assumptions that Wainwright was aware of
Bennett’ sinjuries and their severity immediately after they occurred and thet dl of Bennett’ sinjurieswere
caused by thefirg round of gunfire. 1d. §170. The request to strike the denid isgranted. The plaintiffs
denid of paragraph 171 is not supported by the citations given and the request to drike it is granted.
Paragraph 172 isidentical to paragraph 168. 1t bearsrepesting that paragraph 172 stateswhat Wainwright

believed, and that istheissue, not whether that belief was objectively wrong. The denid of paragraph 173
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auffers from the same infirmities as the denids of paragraphs 170 and 171. The request to strike these
denidsis granted.

The driking of many of the denids rdevant to the qudified immunity issue leaves the plaintiffs
without enough on which to base their Fourth Amendment clams againgt Baker and Wainwright. It is
essentidly uncontested that Bennett entered the living room while aming a shotgun at Baker, Defendants
SMF 1111129 & 156, that Baker yelled to Bennett, “Danny, drop the gun,” id. 1130, that Bennett did not
do s, id. 1157, and that Bennett fired the shotgun, id. 131. Baker and Wainwright both believed that
Bennett was firing a them. Id. 135. After Bennett had fired the shotgun, Wainwright believed that
Bennett wasrd oading hisgun and yelled, “ he sgetting hisgun, he' stryingtoget hisgun.” 1d. §172. Under
these circumstances, Wainwright and Baker did have an objectively reasonable belief that they werefacing
the threat of deadly force. Accordingly, no objectively reasonable law enforcement officer would have
believed that the shooting of Bennett violated any clearly established condtitutiond right. See Graham, 490
U.S. at 396-97 (“Thecdculusof reasonableness must embody dlowancefor thefact that police officersare
often forced to make split-second judgments — in circumstances that are tense, uncertain, and rapidly
evolving — about the amount of forcethat is necessary in aparticular Stuation.”). Thisissoevenif, asthe
plaintiffs contend, both Baker and Wainwright knew that the only operable wegpon available to Bennett
was a gngle-shot shotgun, Plaintiffs SMF 1{] 60-62, and Wainwright, but not Baker, had the nickname
“Deputy Deeth,” id. §1847-48, 896, 908. See Napier v. Town of Windham, 187 F.3d 177, 184-88 (1«
Cir. 1999).

2. Substantive Fourth Amendment Claims No direct dams againgt Wanwright and Baker under the

Fourth Amendment remain after the foregoing qudified immunity anadyss

36



3. Equal protection. If the court accepts my recommendation with respect to the county defendants
motion for judgment on the pleadings, the equa protection clam as to Miclon, Davis, Herrick and the
county remains to be addressed in connection with the motion for summary judgment. The defendants
contend that the plaintiffs cannot show that Bennett was treeted differently from any other person smilarly
Stuated. County Motion at 24-25. The plaintiffs response, to the extent that | can understand it, argues
that Bennett was a member of “a class of mentdly ill persons’ and was shot because he was mentdly ill.
Paintiffs Oppogtion a 31-32. They do not identify the comparison group that they alege was amilarly
Stuated. If they mean to identify dl mentdly ill persons in Mane as tha group, the satidtics they cite
demongrate only that thementdly ill asagroup sate-wide arejudtifiably shot by law enforcement personnd
a araesgnificantly higher than that of the generd population, agatistic that isnot surprising. They offer no
comparison between Bennett and this group. They assart that two mentdly ill individuas were shot and
killed by Wainwright, but they do not compare Bennett to the other such victim nor do they compare either
or both to mentdly ill individuds killed by Maine law enforcement personnd.

Mentd illness is not a sugpect classfication for purposes of equa protection clams. D. W. v.
Rogers, 113 F.3d 1214, 1219 (11th Cir. 1997); United Statesv. Lane, 815 F.2d 1106, 1110 n.7 (7th
Cir. 1987). Accordingly, if the plaintiffs clam could be analyzed, “retiona bass’ review would be
goplicable; that is, the dlegedly disparate trestment would be congtitutional if any state of facts could
reasonably be concaived to judtify it. Rogers, 113 F.3d at 1219. The problem for the plaintiffs hereisthat
it is not clear from their memorandum just what action or actions condtituted the dlegedly disparate
trestment nor who the individuas Stuated smilarly to Bennett are dleged to have been. On the showing

made, the remaining county defendants are entitled to summary judgment on thisclam.
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4. Denial of medical care. Thecomplaint dlegesin Count | thet dl of the defendants“fail[ed] to provide
adequate medica care.”” Complaint 46[2]. Totheextent that thisclamisdigtinct fromtheplantiffs due-
process claims as discussed above and their emotional-distress claims, the county defendants contend that
they are entitled to summary judgment on this clam because there is no evidence that any of them failed to
provide medica care to Bennett, “nor isthere any evidencethat different medicd carewould haveyielded
another result.” County Motion at 26. The plaintiffs do not respond to this argument.

“The DueProcess Clause. . . doesrequire the responsible government or governmental agency to
provide medica careto persons . . . who have been injured while being apprehended by the police.” City
of Revere v. Massachusetts Gen. Hosp., 463 U.S. 239, 244 (1983). The governmenta agency must
ensure that the medical care needed isin fact provided. 1d. at 245. Here, the plaintiffs deny that Sergeant
Donad Shead from the Maine State Police immediately” began performing cardiopulmonary resuscitation
on Bennett after the shooting ended. Defendants SMF 11 140-41. However, they do not provide
citations to any factua dlegations that could reasonably be read to provide evidence about what medica
care was needed by Bennett at the time that was not provided by the defendants. On the showing made,
the county defendants are entitled to summary judgment on thisclam.

5. Conspiracy. The county defendants do not mention the plaintiffs conspiracy cam, Complaint
1146c[2], intheir motion. Itisnot clear whether they mean their qudified immunity argument to apply tothis
clam aswdl, but that argument gppears in a subsection under the section title “Lega Argument - Fourth
Amendment Search and Seizure” County Motion at 11, 16. The complaint placesthisclamin Count I,

under the heading “42 USC Section 1983.” Complaint at 15 & 46c[2].?° As stated, the dlaim is not

# The plaintiffs assert that “Plaintiff [sic] has alleged a violation of the State Civil Rights Act for conspiracy todeprivethe
(continued on next page)
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properly characterized asaFourth Amendment claim, asistrue of many of the other clamsincluded by the
plantiffs in Count I, nor does it merely alege a conspiracy to cover up wrongdoing. Conspiracies are
actionable under section 1983.  Thore v. Howe, 466 F.3d 173, 179 (1st Cir. 2006). Whilesuchdams
are brought under the rubric of due process, the defendants do not suggest why or how their due-process
arguments should apply to the congpiracy dleged in paragraph 46c[2] of the complaint. Inany event, no
separate federd congtitutiona clam remainsin this caseto provide the necessary basisfor asection 1983
congpiracy clam, id., and the defendantsare accordingly entitled to summary judgment onthisclamaswall.
6. Supervisory liability. The plaintiffsconcedethat their clamsbased on fallureto superviseandfalureto
train are gpplicable only to Herrick and the county. Plaintiffs Oppodtion at 32. To the extent that such
clams appear to be asserted againgt any other defendantsin the complaint, those defendantsare entitled to
summary judgment on those clams.
It is established law that
asupervisor . .. may beliable under section 1983 if heformulatesapolicy or

engages in apractice that leads to a civil rights violation committed by another.

Notice is a sdient congderation in determining the existence of supervisory

ligbility. Nonethdess, supervisory liahility does not require a showing that the

supervisor had actua knowledge of the offending behavior; he may beliablefor

the foreseeable consequences of such conduct if he would have known of it but

for his ddiberate indifference or willful blindness.

To demondrate ddiberateindifference aplantiff must show (1) agraverisk of

harm, (2) the defendant’ s actual or constructive knowledge of that risk, and (3)

hisfalure to take easly available measures to address the risk. Thisformulation

correctly implies that ddiberate indifference done does not equate with

supervisory ligbility; a suitor aso must show causation.  In other words, the
plantiff must affirmatively connect the supervisor’ s conduct to the subordinate' s

plaintiffs of the aforesaid civil rights, to commit the tort of trespass and violations of federal and state rights,” Plaintiffs
Opposition at 3, but the only allegations of conspiracy in the complaint appear to allege violations of federd law and the
only specific claim appears under the heading “ Count | — 42 USC Section 1983,” Complaint at 15 & 127[i] & 46¢[2]. The
complaint cannot reasonably be read to assert a conspiracy claim under state law.
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violative act or omisson. This affirmative connection need not take the form of

knowing sanction, but may include tacit gpprova of, acquiescence in, or

purposeful disregard of, rights-violating conduct.
Camilo-Roblesv. Hoyos, 151 F.3d 1, 6-7 (1t Cir. 1998) (citationsand internd quotation marks omitted).

Here, the county defendants assert that, other than Wainwright, no employee of the Oxford County

Sheriff’s Department had ever been involved in a shooting or accused of using excessve force. County
Motion at 27-28. They contend that gppropriate policiesregarding the use of force were dready in place.
Id. at 28.

The plaintiffs respond that Herrick and the county (i) “ have violated plaintiffs rightsby apattern and
practice of use of arrest in affecting [Sic] protective custody seizures’ demondrating afallureto train their
personnd adequatdly and ddliberate indifferenceto an unspecified “known risk;” (ii) knew that Wainwright
“has a proclivity to precipitate degth by hisactions asaDeputy” as shown by the settlement of awrongful
death dam arisng out of his shooting of one Gonzales, yet Herrick promoted Wainwright and gave him
“control over dangerous weapons that alowed him to kill Dan Bennett;” and (iii) decided “to fecilitate the
advancement of paramilitary stylesto the O[xford] Clounty] Jheriff’s] O[ffice] . . . result[ing] inapattern
or practice of the excessve use of force, epecidly in menta hedlth extractionsand wasthe driving force of
the AR15 being there and being used.” Plaintiffs Oppogtion a 36-37.

As to the firg assertion, to the extent that it is sufficiently specific to state a cognizable clam, the
plantiffs offer insufficient evidenceto dlow areasonablefactfinder to concludethat a* pattern and practice”’
exigs of the use of arrestsin taking individuasinto protective custody. Theonly factua statement cited by
the plaintiffsin support of thisassertion is paragraph 19 of their satement of materid facts,id. at 37, which
dates. “The use of arrest and jail on menta health responses by the O[xford] Clounty] Sheriff’ g O[ffice]

wasapolicy of OCSOin dedingwiththementdly ill and Dan,” Plaintiffs SMF 19. The defendants have
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asked the murt to dtrike this paragraph because the cited references do not support the statement.

Defendants Responsive SMF 1 19. Of course, a“policy of deding with” Bennett done would not be
aufficient to show a pattern or practice for purposes of the supervisory lidbility dam. Thefirg cited
authority, the affidavit of plaintiff Arlene Bedard, establishesonly that Bennett had previoudy been arrested
by adeputy sheriff when she called the sheriff’ soffice“for amenta hedlth transport” and that she had been
told by defendant Miclon that he could not “take [ Bennett] in unless[he] had committed acrime.” Affidavit
of Arlene Bedard (Attachment 1 to Docket No. 77) 115, 7-8. Thisisnot evidence of thedleged generd

policy. The next cited authority, Arlene Bedard s statement to the attorney generd’ sinvestigator, involves
the same single episode. [Transcript of Interview] (Attachment 2 to Docket No. 77) at 25-26. Thethird
cited authority, the plaintiffs answersto interrogatories, refers again to the sngleincident involving Bennett
and assartsin conclusory fashion that “[t]he use by OCSO of Turner as part of its overall policy of usng
arestsand forcein menta hedth admissonsis consstent with the de facto and dejure policy of arrest and
force as the means of response to menta hedth reports by dispaich.” Plaintiff’'s [9¢] Answers to

Interrogatories Propounded by Oxford County Defendants (Docket No. 78) at 38 (incorporated by

reference in responses on cited pages 39-40). Thereis no showing in the interrogatory answer asto any
basisfor or source of the knowledge on the part of any of the plaintiffsalowing them to essentidly tedtify to
this“fact.” Particularly when theinterrogatory answers begin with agenera disavowd by the plaintiffsof a
full undergtanding of those answers and the statement that “the legal theories and the Answers about [the
interrogatories| are provided to us [by our lawyer] by way of explanation of the factswe know,” id. at 1,
this assertion is not of evidentiary quality and must be disregarded. The next cited authority, another set of
interrogatory answers, refers to one other incident in Oxford County that involved the shooting of a

mentaly-ill individud and suffersfrom the sameinfirmities asthe first- cited interrogetory answer. Plaintiff's
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Response to Defendant Turner’s First Set of Interrogatories Propounded to Plaintiff (Docket No. 79) at
12-13. The next cited authority isthe affidavit of April Chrisskos in which the affiant Sates, without any
attempt to set forth the source of her knowledge or her qudifications for making the assertion, that “[t]he
shooting of [her son, Albert Gonzaes, by Wainwright] was part of apolicy by the Oxford County Sheriff’s
Officeto trest mentaly ill people with disproportionate force and without proper training or regard for the
mentally ill person’ssafety.” Affidavit of April Chrisskos (“ ChrisskosAff.") (Docket No. 81) §4(c). This
assertion, as presented, isnot of evidentiary quality. The next cited authority isgpparently areferencetothe
plantiffs disclosure of the expected testimony of their trid witnesses. Plaintiff’s Supplementa Disclosure
Production of Documentsre Gonzaes (“ Supp. Disc.”) (Attachment 1 to Docket No. 81). Theplantiffscite
only pages 1-2 of that document in generd, Plaintiffs SMF 19, and the only specific referencel seeisan
assartion that April Chrisskoswill testify “asto the policy of OCSO, which waswell known to the County
to use force and to escalate the use of force againg mentdly ill persons as part of their overdl policy of
deding with the mentaly ill,” Supp. Disc. at [2]. Thisstatement isnot sworn andisnot that of Chrissikos; it
isnot of evidentiary qudity. Findly, the plaintiffs citethe affidavit of an expert witnessand a“ briefing paper”
entitled “Law enforcement and people with severe mentd illness,” neither of which so much asmentionsthe
Oxford County Sheriff’s Department. Affidavit of CharlesRobinson, PHD (Docket No. 83) & Attachmat
5 thereto.

The evidence cited by the plaintiffs in support of their sweeping third assertion amply does not

support it. See Plaintiffs SMF Y 293, 549, 550, 758.% | will not consider the plaintiffs first and third

¥ The plaintiffs also cite three law review articlesin support of thisargument. Plaintiffs Opposition at 37. Such articles
are not admissible evidence nor do they offer any factual evidence relevant to this case.
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arguments on this point any further. With respect to the second argument, it will be necessary to address
the defendants requests to trike certain paragraphs of the plaintiffs statement of materia facts.

The plantiffs cite the following paragraphs of their satement of materid facts in support of ther
second argument: 308-12, 550, 846-51,% 894-99. Plaintiffs Opposition a 36-37. The defendants have
requested the court to strike all of these paragraphs. Defendants Responsive SMF 1[11308-12, 550, 846-
51, 894-99. In each case, one of the grounds asserted for the request to strike is that the paragraph is
“immaterid to theinvolvement of Defendant Turner.” E.g., id. 1308. The paragraphsare being considered
herein connection with the damsfor supervisory liability, which do not involve Turner. The paragraphsat
issue do not mention Turner. They will not be stricken for this asserted reason.

The defendants contend that paragraphs 308-12 are “based on hearsay and an unauthenticated
document.” Id. 1 308-12. The document dted by the plaintiffs in support of these paragraphs is an
atachment to the affidavit of April Chrisskos, entitled “Interview with ChrisWainwright” and congsting of
paragraphs bearing the titles “Statements Regarding ‘Deputy Deeth,” “Statements Regarding his
Reputation,” and “Statements About Being Relieved About the Gun Being Loaded,” each of which is
followed by aparagraph or paragraphs beginning “ Chris” and each of whichisfollowed by the satement:
“Hard Copy to be Notarized by: Amy C. Herrick, Notary Public, Commission Expires. August 27, 2001.”
Attachment 4 to ChrisskosAff. Aspresented, the document appearsto be unauthenticated— itssourceis
not identified— and hearsay. The plaintiffsassert that the document isnot hearsay becauseit isagtatement
of aparty opponent, Plaintiffs’ Objection 1307, taking it outside the definition of hearsay, Fed. R. Evid.

801(d)(2). Evenif that werethe case, the document must be authenticated asa statement actually made by

% Given the context, | assume that the plaintiffs mean to cite the first set of paragraphsin their statement of material facts
(continued on next page)
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Wainwright. Nothing on the face of the document does this. The plaintiffs gpparently contend that the
document is authenticated by the Chrissikos affidavit “as the proper foundation was provided in the
Chrisskos Affidavit and in the change of custody provided in the ChrisskosAffidavitat ... p. 1andp.2.”
Paintiffs Objection §307. However, neither of those single- gpaced pages of the affidavit authenticatesthe
document. The request to strike paragraphs 308-12 is granted.

The defendants other than Turner admit paragraph 550, Defendants Responsive SMF 1550, and |
have rgected Turner’ srequest that it be stricken asto him. Accordingly, it isundisputed that “ Davis knew
that he gpproved the use by Wainwright of hisprivate AR- 15 because ‘ no one carried any firearmthat was
not approved.”” Plaintiffs SMF ] 550.

Paragraphs 847 and 849 of the plaintiffs statement of materia facts are based on the same
document, Plaintiffs SMF Y 847, 849, and the motion to strike them is granted for the same reasons.
Paragraph 846 is based on paragraph 4(e) of the Chrissikosaffidavit. 1d. 1846. The defendantsarguethat
this paragraph of the affidavit is* not based on persond knowledge, contains speculation, and islittle more
than the assertion of the affiant’ sopiniong.]” Defendants Responsve SMF 1846. Theplaintiffs response
incorporatestheir responseto the defendants’ request to strike paragraph 842 of their statement of materid
facts, Plaintiffs Objection ] 846, but that response does not address the specific objections made to
paragraph 4(e) of theaffidavit.3* Theremainder of the plaintiffs response does not make paragraph 4(e) of
the affidavit reliable as evidence; that paragraph presents the affiant’ s persond views and interpretation of
evidence, not direct evidence. The request to strike paragraph 846 is granted. Paragraph 848 dsorelies

on paragraph 4(e) of the Chrisskos affidavit. The request to strike it is granted for the same reasons.

numbered 846-51, at pages 169-71, rather than the second set so numbered, at pages 176-77.



The defendants contend that paragraph 850 should be stricken because paragraph 4(f) of the
Chrisskos affidavit, one of three sources cited in its support, “is based on a demand and tape that both
contain hearsay and have not been authenticated.” Defendants Responsive SMF §850. The plaintiffs
objection to the requeststo strike contains no entry numbered 850, but does contain two entriesnumbered
849, Paintiffs Objection at 156-57, and | will treat the second as intended to respond with respect to
paragraph 850. The plaintiffs contend that “[i]n light favorable to the Plaintiff [dc] authentication has
occurred as to both the tape and the demand,” which are also the second and third sources cited by the
plaintiffsin support of the paragraph, Plaintiffs SMF 850, in the Chrisskos affidavit, Flaintiffs Objection
at 157. The objection relies on sources of authentication outsde the affidavit and not cited in the origina
presentation of this paragraph. In addition, the Chrisskos affidavit does not authenticate a tape or the
fragment of the demand letter that isattached toit. However, thedemand | etter fragment isauthenticated by
the cited pages of the deposition of Thomas Carey. [Deposition of] Thomas Carey, Esg. (Docket No.
107) at 32-34. Because that fragment supports the factua assertions in paragraph 850, the request to
drikeit is denied.

The defendants request that paragraph 851 be stricken because paragraph 4(g) of the Chrissikos
affidavit, the only cited authority, Plaintiffs SMF 851, “is not based on persond knowledge, contains
speculation and isno morethan the assertion of the affiant’ sopinion,” Defendants Responsve SMF {1851

Onitsface, paragraph 4(g) of the affidavit does appear to be based on persona knowledge and does not
appear to offer speculation. Onthebassof the reasons given for the request to strike, the request isdenied

asto paragraph 851.

¥ The reference to paragraph 111 of the plaintiffs’ objection in this response addresses only the Turner objectiontothis
(continued on next page)
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The only request to drike paragraph 894 is on the basis that it is immateriad as to Turner.
Defendants Responsive SMF 1 894. For the reasons dready stated, this request is denied. Asto
paragraphs 895-96, the defendants contend that they are “based on the recollection of athird party of a
tape which has not been authenticated” and that “Wainwright' s nicknameisimmaterid[.]” 1d. 1 895-96.
Sincethetapeitsalf isnot cited asthe source for these two paragraphs, thereisno need for thetapeitsalf to
be authenticated. The materidity of thefactsaleged will be considered below. Therequest to strikethese
two paragraphsis denied.

The defendants attack paragraph 897 as immaterid. 1d. § 897. The request to srike this
paragraph is denied.

Asto paragraph 898, the defendants assert that it is not supported by the provided referenceto the
summary judgment record. Id. §898. The question whether Attorney Carey “put thisinformation in the
negotiations’ or merdly “can’t believe he wouldn't have put thisinformation in,” id., makes no difference
whatsoever for purposes of my andyss of theissue of supervisory liability. | therefore deny the request to
strike paragraph 898.

The defendants numerous proffered reasons for striking paragraph 899, id. 1899, again haveno
effect on my andyssand | therefore deny the request to strike.

At beg, the plaintiffs evidence on the second argument in support of their supervisory-lidility
dam, much of it disputed, is that Davis had approved Wainwright's use of Davis s AR-15 onthedatein
question; that Wainwright was involved in the previous shooting and degth of a mentdly ill man; that

individuds involved inlitigation arising out of that death used Wainwright' s nickname of “Deputy Death” in

paragraph, which | have already discussed.
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negotiations on that dam; that Wanwright was known prior to 2000 as “Deputy Death” “because of his
character that of ingtigating and encouraging risks leading to deeths;” and that a tape of an interview of
Wainwright by the Attorney Generd’ s Office that included a discussion of this nickname was a“Rosetta
Stone” type of discovery for the attorney involved inthat case and Sartled the attorney. Plaintiffs SMF
550, 850-51, 894-99. Evenif theplantiffs view of theevidenceiscredited, however, itisinsufficient asa
matter of law to establish supervisory ligbility. While the necessary causd link “may . . . beforged if there
exigs a known history of widespread abuse sufficient to dert a supervisor to ongoing violations,”
Maldonado-Denis v. Castillo-Rodriguez, 23 F.3d 576, 582 (1st Cir. 1994), “isolated instances of
uncongtitutiond activity ordinarily are insufficient to establish a supervisor’ s policy or custom, or otherwise
to show ddiberate indifference,” id. Here, the plaintiffsoffer only one somewhat amilar, isolated instance.
They do not offer any evidence that the “ Deputy Death” nickname arose from circumstances sufficiently
gmilar to those involved in this case to have put Wainwright' s supervisors on notice that he was creating
“ongoing violations® of the congtitutiond rights of membersof the community with whom he camein contact
inthecourseof hisofficid duties. Herrick isentitled to summary judgment on any supervisory ligaility dam.
With respect to the county itsdlf, the plaintiffsmust demondrate ether that the shooting of Bennett, if
it was a conditutiond violation, occurred pursuant to an officid policy of the county which itsef was
uncongtitutiond or that it resulted from a pattern or practice of widespread and pervasive uncondtitutiona
conduct of which those with find decison-making authority knew or should have known. Monell v.
Department of Soc. Servs. of City of New York, 436 U.S. 658, 690 (1978) (officid policy); Bordanaro
v. McLeod, 871 F.2d 1151, 1156 (1st Cir. 1989) (pattern or practice). The plaintiffs suggest that
Herrick’s dleged failure to act “itsdf congtitutes a policy for purposes of 8§ 1983 liahility,” Fantiffs

Oppodgtion at 33, but the only dleged falureidentified by the plantiffsand availablefor consderation inthis
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regard, the“ prodlivity” of Wainwright to “ precipitate desth” as demonstrated by asingleincident,® cannot
be consdered “widespread and pervasive”” The plaintiffs do not contend that any officid policy of the
county that wasitsalf uncongtitutiona had acausa connection to Bennett’ sdegth. Accordingly, the county
is adso entitled to summary judgment on the supervisory ligbility dams.

7. State-law claims Count Il assertsclamsunder theMaine Civil Rights Act, specificdly 5M.R.SA. 8
4682. Complaint 11 48-50. The county defendants provide no separate argument with respect to these
clams, relying on their assertion that the Sate Satute “ is coextensve with civil rights dams brought pursuant
to 42 U.S.C. §1983.” County Motionat 7n.1. “A concluson that the defendant| is] not liable under 42
U.S.C. 81983 dso disposesof the plaintiff’ sclamsunder 5M.R.SAA. §4682[.]” Dimmitt v. Ockenfels,
220F.R.D. 116, 123 (D. Me. 2004). The county defendants are entitled to summary judgment on Count

I to the same extent as they are entitled to summary judgment on Count .

D. Discussion of Turner Motion
| turn to Turner’ smotion for summary judgment with respect to those clams not addressed by his
motion to dismiss. Heraisesthreeissues not mentioned by the county defendants and five issuesthat have
been addressed above.
1. Shared issues. Clamsonwhich Turner seeks summary judgment which were included in the county

defendants motion for summary judgment are (i) dleged violations of equa protection, (i) Fourth

® The plaintiffsinclude in their statement of material facts, but do not cite in this portion of their memorandum of law,
assertions that Wainwright “had previously been sued for false arrest,” Plaintiffs SMF 1192, and had been investigated
“for turning ablind eye on drug transactions,” id. 1199. Neither of thesefactual allegationsis sufficiently similar onits
face to the events giving rise to this action to constitute part of arelevant pattern or practice or to provide notice to
(continued on next page)
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Amendment dlaims, (iii) allegations of falureto providemedica care, (iv) andlegationof illegd quartering,
and (v) qudified immunity.
a. Equal protection

Turner adopts the county defendants arguments with respect to the plaintiffs equa protection
clams. Turner Motion at 18 n.12. For thereasonsstated in my analysis of those arguments, Turner isaso
entitled to summary judgment on any equd protection clams.

b. Failureto provide medical care

Turner contends that there is no evidence that he prevented the provison of medica care to
Bennett. Turner Motion a 19. The timing issuesimmediately after the shooting arein dipute, but for the
reasons st forth in my discussion of this claim with respect to the county defendants, Turner is entitled to
summary judgment on thisdam aswell.

c. Quartering

Turner argues that the Third Amendment * has no applicability to this matter involving police, not

soldierd.]” Id. a 11 n.8. For the reasons previoudy discussed, | agree. Turner is entitled to summary

judgment on any such dam.

d. Qualified immunity
Like the county defendants, Turner citesBuchanan v. Maine, 417 F.Supp.2d 45 (D. Me. 2006),
in support of his pogtion that quaified immunity barsthe plaintiffs Fourth Amendment daimsagaing him.

Id. at 16. Turner isentitled to qudified immunity on dl of the Fourth Amendment daims for the reasons

Herrick or the county for purposes of supervisory liability.
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discussed at length above. The plantiffs offer no factua distinctions with respect to Turner that require a
different outcome. With respect to the shooting, there is no evidence that Turner shot Bennett or fired his
weapon a dl.* Heis entitled to summary judgment on &l Fourth Amendment claims on the basis of
quaified immunity. Thismakesit unnecessary to condder the substance of any of the Fourth Amendment
dams asserted againgt Turner.
2. Additional issues. Turner ds0 assartsthat heis entitled to summary judgment on any cdlamsthat he
failed to prevent othersfrom shooting Bennett, that he engaged in aconspiracy to prevent the plaintiffsfrom
exercigng their conditutiona rights and for punitive damages.
a. Failure to prevent shooting
Turner acknowledges that there are limited circumstances in which an individua may be ligble for
the use of excessiveforce by others, but he arguesthat the evidence does not fit within those circumstances
inthiscase. Id. at 13-15.
The governing law is asfollows

A person “subjects’ another to the deprivation of acongtitutiond right, withinthe

meaning of section 1983, if he does an affirmative act, participates in another’s

affirmative acts, or omitsto perform an affirmative act which heislegdly required

to do, that causes the deprivation of which complaint is made. Moreover,

persond participation isnot the only predicatefor section 1983 liahility. Anyone

who “causes’ any citizen to be subjected to a condtitutiona deprivation isaso

lidble. Therequisite causa connection can be established not only by somekind

of direct persond participation in the deprivation, but also by setting in motion a

series of actsby otherswhich the actor knows or reasonably should know would

cause othersto inflict the condtitutiond injury.

Gutierrez-Rodriquez v. Cartagena, 882 F.2d 553, 560-61 (1<t Cir. 1989) (citations omitted).

¥ The only factual assertion to the contrary by the plaintiffs has been stricken from the summary judgment record. See
n. 24 above.
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The plantiffsdo not respond to Turner’ sargument on thisissue and seldom mention him separately
inthelr presentation on liability for the shooting under section 1983. They noteonly, Plaintiffs Oppodtionat
23, that Turner “took out his service revolver sometime after Wainwright returned [inside the house] but
before Baker arrived,” Plaintiffs SMF ] 378; that there was “a relationship between the state and the
personinjured (here Officer Turner and Arlene Bedard and Danid Bennet[t]) during which the state placed
thevictimin danger of foreseegbleinjury of being pushed toinjury by Wanwright,” Plaintiffs Oppogtionat
28; and that “ Turner [and others] exerted sufficient control over Dan to meet therelationship requirement in
that they had taken over the houseto bring himinto protective custody,” id. at 29. Thelatter two assertions
are not supported by citationsto paragraphs of the plaintiffs statement of materia factsthat even mention
Turner. Thisis amply not enough to withsand a motion for summary judgment under the Cartagena
dandard. The plaintiffs offer no evidencethat Turner was*the man in charge’ indde the house, aswasthe
officer & issuein Cartagena. 882 F.2d at 561. It might be a close question in this case had the plaintiffs
been more specific about what they alege Turner did that “caused” Wainwright and Baker to shoot
Bennett, but the plaintiffs have not done so. Turner is entitled to summary judgment on any cdlams arisng
out of thisindirect theory of ligbility. See generally Kaluzynski v. Armstrong, 2001 WL 521851 (D. Me.
May 16, 2001), at * 11 (rec. dec. aff’d 2001 WL 812240 (D. Me. July 17, 2001)) (officerswho did not
participate in formulating plan of action that caled for use of excessve force not liable under 8 1983 for
shooting of plaintiff’s mentaly ill decedent).

b. Conspiracy

The complaint dlegesthat the defendants conspired “to prevent plaintiffsfrom exercisng their civil

rights’ by harassng and “terroriz[ing]” them by cdling from the Oxford County Sheriff’ s Office repeatedly

and without cause to plaintiff’s[sic] home at early morning timesand then not engaging in conversation but
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repeatedly and continuoudy remaining slent to intimidate” Complaint § 46c[2]. As Turner suggess,
Turner Moation at 11, the plaintiffs do not offer any evidence tha Turner was involved in this dleged
congpiracy. | notethat he is a state trooper, not an employee of the Oxford County Sheriff’s Office, and
thusthe plaintiffs are not entitled to any inference that he wasinvolved in the dleged activity. Heisentitled
to summary judgment on thiscdlam.
c. Punitive damages

Thereisno need to congder theplaintiffs dam for punitive damagesagaing Turner because| have

recommended that dismissal of or summary judgment asto al subgtantive clams asserted agangt him.
V. Conclusion

For the foregoing reasons. (i) the plaintiffs motion to exclude thetestimony of David Dusenbury is
DENIED:; (ii) | recommend that defendant Timothy Turner’ smotion to dismissand for summary judgment
be GRANTED,; (iii) I recommend tha the motion of the remaining defendants for judgment on the
pleadings be DENI ED asto any clamsfor violation of theequd protection rights of Daniel Bennett and as
to Count Il of the complaint and otherwise GRANTED; and (iv) | recommend that the motion of the
remaning defendants for summary judgment be GRANTED asto dl remaining clams asserted agangt

them.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.
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Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
thedistrict court and to appeal the district court’s order.

Dated this 30th day of May, 2007.
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